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UNEMPLOYMENT COMPENSATION BENEFITS: THE BASICS
Under Minnesota’s Unemployment Insurance Law (“UIL”), former employees may file for unemployment compensation benefits with the Minnesota Department of Employment and Economic Development (“DEED”).  As a general matter, individuals are eligible for unemployment compensation benefits if they are unemployed through no fault of their own.  As a general matter, individuals are not eligible for unemployment benefits if they (1) were terminated from employment for “employment misconduct” or (2) voluntarily resigned.  There are several statutory exceptions to these rules.  
Unemployment compensation benefits are not paid from an employer directly to its former employee.  Rather, unemployment compensation benefits are paid from of a state unemployment compensation fund.  This fund is funded by unemployment compensation taxes paid by employers on its employees’ wages.  As a general matter, an employer’s “experience rating” determines the employer’s unemployment compensation tax rate.  Each time an employee receives unemployment compensation benefits on wages attributed to the employer, the employer receives a “hit” to its experience rating.  The higher the experience rating, the more the employer has to pay in unemployment compensation insurance tax.  The experience rate is based on each employer's 4-year history, up to the maximum rating allowed by law.
New employers are assigned the “average cost” rate, which is essentially an average rate of all Minnesota employers. New employers in certain industries that routinely result in high unemployment rates are assigned a higher rate. After an employer has reported wages for approximately two years, an experience rating will be assigned. 

Almost all Minnesota employers are required to establish an Unemployment Insurance Employer Account with DEED.  That is, any person or organization that hires an employee in Minnesota and pays wages must have a UI Employer Account. Special rules apply to employers of agricultural or domestic employees, religious and non-profit organizations.

Additional information and helpful resources regarding unemployment compensation benefits can be found at DEED’s website: www.deed.state.mn.us or www.uimn.org.

I. BASIC ELIGIBILITY REQUIREMENTS

A. Eligibility
1. To be eligible for unemployment benefits, five requirements must be met:
a. Sufficient Covered Wages in the Base Period.

b. Partially or Totally Unemployed Through No Fault of Own.

c. Able to Work.

d. Available for Work.

e. Actively Seeking Work.

Minn. Stat. § 268.085 Subd. 1.

2. Sufficient Covered Wages in the Base Period

a. “Base Period” is the one-year period that determines the benefit amount.  It is the first four of the last five completed calendar quarters before the effective date of the application.  A calendar quarter is a three-month period.  Wages from employment in another state, the federal government, or military service may also be included.  
	If the benefit account is effective on or between these dates:
	The base period is the prior:

	January 1 – March 31
	October 1 – September 30

	April 1 – June 30
	January 1 – December 31

	July 1 – September 30
	April 1 – March 31

	October 1 – December 31
	July 1 – June 30


Minn. Stat. § 268.035 Subd. 4.

b. Sufficient covered wages are:
(1) Wages of at least $1,000 in one calendar quarter; and
(2) Wages totaling at least $250 in the other three quarters.

Minn. Stat. § 268.07 Subd. 2.

3. Partially or Totally Unemployed Through No Fault of Your Own
a. “Unemployed” means the applicant:
(1) Works less than 32 hours a week; or

(2) Earns less than his/her weekly unemployment benefit amount.
Minn. Stat. § 268.035 Subd. 26.

b. “No fault of your own” does not include:

(1) Voluntary quit;
(2) Discharge for employment misconduct;
(3) Refusal to take a job or failure to apply for a suitable job without “good cause;” or
(4) On strike.
Minn. Stat. § 268.095 and § 268.085 Subd. 13b – 13c.
4. Able to Work
“Able to work” means an applicant has the physical and mental ability to perform:
a. The usual duties of the applicant’s usual occupation; or 

b. The usual duties of work that is gainful employment engaged in by others as a means of livelihood.

Minn. Stat. § 268.085 Subd. 14.

5. Available for Work
Available for work means an applicant is ready and willing to accept suitable employment in the labor market area.  An applicant may restrict availability to suitable employment, but there must be no other restrictions, either self-imposed or created by circumstances, temporary or permanent, that prevent accepting suitable employment.
a. To be considered available for work, a student must be willing to quit school to accept suitable employment.

b. An applicant who is absent from the labor market area for personal reasons, other than to search for work, is not available for work.

c. An applicant who has restrictions on the hours of the day or days of the week that the applicant can or will work, that are not normal for the applicant’s usual occupation or other suitable employment, is not available for work.  An applicant must be available for daytime employment, if suitable employment is performed during the daytime, even though the applicant previously worked the night shift.

d. An applicant must have transportation throughout the labor market area to be considered available for work.

Minn. Stat. § 268.085 Subd. 15.
6. Actively Seeking Work
Actively seeking work means those reasonable, diligent efforts an individual in similar circumstances would make if genuinely interested in obtaining suitable employment under the existing conditions in the labor market area.  Limiting the search to positions that are not available or are above the applicant’s training, experience, and qualifications is not actively seeking work.
Minn. Stat. § 268.085 Subd. 16.

B. “Quit”
Generally speaking, an employee who voluntarily resigns from employment (aka “quits” employment is ineligible for benefits.

1. “Quit” Defined.

a. A quit occurs when the employee makes the decision to end the employment.  For example, a quit occurs when an employee resigns to take a new job, move to another state, stay home with the kids, take care of a family member, return to school, etc.
b. In addition to this general definition of a quit, a quit includes:

(1) An employee’s decision to end employment after the employee has been notified that he/she will be discharged in the future, if employment in any capacity is still available.

(2) An employee who seeks to withdraw a previously submitted notice of quitting, if the employer does not agree that the notice may be withdrawn.

(3) An applicant who, within five calendar days after completion of a suitable temporary job assignment from a staffing service employer: 

(a) Fails without good cause to affirmatively request an additional job assignment, or

(b) Refuses without good cause an additional suitable job assignment offered.

(c) “Good cause” means a reason that is significant and would compel an average, reasonable worker, who would otherwise want an additional temporary job assignment with the staffing services employer to fail to contact the staffing service employer or refuse an offered assignment.

Minn. Stat. § 268.095 Subd. 2.

2. “Quit” Disqualifies an Applicant From Unemployment Benefits Unless:



An employee who quits his/her employment will be ineligible for benefits 



unless one of the following circumstances exists:

a. The applicant quit because of a “good reason caused by the employer.”  (See Section I(B) below.)
b. The applicant quit to accept other employment that provided substantially better terms and conditions of employment, but the applicant did not work long enough at the second job.
c. The applicant quit within 30 calendar days of beginning the employment because the employment was unsuitable.
d. The employment was unsuitable for the applicant and the applicant quit to enter reemployment assistance training.
e. The employment was part-time and the applicant also had full-time employment in the base period, from which the applicant separated because of nondisqualifying reasons.
f. The applicant quit because the employer notified the applicant that he/she was going to be laid off due to lack of work within 30 calendar days.  In this situation, the applicant will be disqualified through the end of the week that includes the scheduled date of layoff.
g. The applicant quit because the applicant’s serious illness or injury made it medically necessary that the applicant quit, provided that the applicant informed the employer of the serious illness or injury and requested accommodation and no reasonable accommodation was made.

If the applicant’s serious illness is chemical dependency, this exception shall not apply if the applicant was previously diagnosed as chemically dependent or had treatment for chemical dependency, and since that diagnosis or treatment has failed to make consistent efforts to control the chemical dependency.

h.
Loss of child care for the applicant's minor child caused the applicant to quit the employment, provided the applicant made reasonable efforts to obtain other child care and requested time off or other accommodation from the employer and no reasonable accommodation is available.
i.
Domestic abuse of the applicant or the applicant’s minor child necessitated the applicant’s quitting the employment. 

Minn. Stat. § 268.095 Subd. 1.

C. Quit for “Good Reason Caused by the Employer”
As noted above, an employee who quit employment for a “good reason caused by the employer” 
is eligible for unemployment compensation benefits.

1. A “Good Reason” for Quitting is a Reason That Is:

a. Directly related to the employment and for which the employer is responsible;

b. Adverse to the worker; and

c. Would compel an average, reasonable worker to quit and become unemployed rather than remaining in the employment.

If an applicant was subject to adverse working conditions by the employer, the applicant must complain to the employer and give the employer a reasonable opportunity to correct the adverse working conditions before that may be considered a good reason caused by the employer for quitting. 
A “good reason” quit includes a quit resulting from sexual harassment of which the employer was aware, or should be have been aware, and the employer failed to take timely and appropriate action.  

2. “Good Reason” Does NOT Include:
a. A quit that occurred because of the applicant’s own employment misconduct.

b. A quit that occurred because of a notification of discharge in the future, including a layoff due to lack of work.

Minn. Stat. § 268.095 Subd. 3.
D. “Discharge”
An employee who was discharged (involuntarily terminated) by his employer for engaging in “employment misconduct” is ineligible for unemployment compensation benefits.  

An employee who was discharged by his employer for any reason other than “employment misconduct” is eligible for unemployment compensation benefits.  

1. “Discharge” Defined

a. A discharge occurs when any words or actions by an employer would lead a reasonable employee to believe that the employer will no longer allow the employee to work for the employer in any capacity.  
b. A layoff due to lack of work is considered a discharge.  
c. A suspension from employment without pay of more than 30 calendar days is considered a discharge.

d. An employee who gives notice of intention to quit and is not allowed to work the entire notice period shall be considered discharged as of the date the employer will no longer allow the employee to work.  If the discharge occurs within 30 calendar days prior to the intended date of quitting, then, as of the intended date of quitting, the separation from employment shall be considered a “quit.”

Minn. Stat. § 268.095 Subd. 5.
2. Discharge Disqualifies an Applicant From Unemployment Benefits Only If:

a. The applicant was discharged because of “employment misconduct;” or

b. The applicant was discharged because of “aggravated employment misconduct.”

Minn. Stat. § 268.095 Subd. 4.

E. “Employment Misconduct”


An individual who was discharged for “employment misconduct” is ineligible for 


unemployment compensation benefits.  

1. “Employment Misconduct” Defined

“Employment misconduct” means any intentional, negligent, or indifferent conduct, on the job or off the job that displays clearly:
a. A serious violation of the standards of behavior the employer has the right to reasonably expect of the employee; or

b. A substantial lack of concern for the employment.
Minn. Stat. § 268.095 Subd. 6.

2. Employment misconduct does NOT include: 
a. Inefficiency, inadvertence, simple unsatisfactory conduct; 
b. A single incident that does not have a significant adverse impact on the employer; 
c. Conduct an average reasonable employee would have engaged in under the circumstances; 

d. Poor performance because of inability or incapacity; 

e. Good faith errors in judgment if judgment was required; 

f. Absence because of illness or injury with proper notice to the employer;
g. Conduct that was a direct result of the applicant’s chemical dependency, unless the applicant was previously diagnosed chemically dependent or had treatment for chemical dependence, and since that diagnosis or treatment has failed to make consistent efforts to control the chemical dependency;
h. Conduct that was the result of the applicant, or the applicant’s minor child, being a victim of domestic abuse.

Minn. Stat. § 268.095 Subd. 6.

3. Employment misconduct does include:

a.
A driving offense that interferes with or adversely affects the employment is employment misconduct.
F. “Aggravated Employment Misconduct”

1. Aggravated employment misconduct means:

a. The commission of any act, on the job or off the job, that would amount to a gross misdemeanor or felony if the act substantially interfered with the employment or had a significant adverse effect on the employment; or

b. For an employee of a hospital, nursing home or other residential care facility as defined in Minn. Stat. § 626.5572,  aggravated employment misconduct includes an act of patient or resident abuse, financial exploitation, or recurring or serious neglect.

2. If an applicant is convicted of a gross misdemeanor or felony for the same act for which the applicant was discharged, it is aggravated employment misconduct if the act substantially interfered with the employment or had a significant adverse effect on the employment.
Minn. Stat. § 268.095 Subd. 6a.

G. Conduct After Separation From Employment

If otherwise eligible for unemployment compensation benefits, an applicant shall not be disqualified from benefits for any acts or omissions occurring after the applicant’s separation from employment.  

Minn. Stat. § 286.095 Subd. 7.  

II. APPLICATION PROCESS

A.
Step 1:  Applicant applies for benefits with DEED.  Applicant provides DEED with reason for separation from employment and other information related to his or her employment.  

B.
Step 2:  Employer receives written notice from DEED that an application for benefits has been filed.  Employer is asked to confirm wages paid, and has an opportunity to “raise an issue” with regard to the applicant’s eligibility for benefits.

C.
Step 3:  Employer sends completed paperwork to DEED.

D.
Step 4:  DEED issues a written eligibility determination and sends a copy to the applicant and employer.  The determination notice states the basis for the eligibility determination, and includes information regarding the parties’ appeal rights.  

III. APPEAL PROCESS
A. Appealing the Determination of Eligibility

1.
The applicant or employer may appeal DEED’s Determination of Eligibility.  An appeal must be filed by the stated due date, usually within 20 calendar days of the date of the determination.  The determination notice provide appeal instructions.  

a.
If the applicant was granted benefits, he/she will receive benefits during the appeal process.  If the applicant is later disqualified from benefits, he/she will be required to repay to DEED any benefits already received.  

b.
If the applicant was denied benefits, he/she will not receive benefits during the appeal process.  If the applicant is later granted benefits, he/she will receive “back” benefits.

B. The Appeal Hearing

1. Written Notice


If the Determination of Eligibility is appealed by either party, DEED will send both parties a written notice of the appeal hearing.  The notice will include the date, time, and place of the hearing, and the name of the Unemployment Law Judge who will hear the appeal.  The majority of appeal hearings are now heard over the telephone. 

2. Before the Hearing
a.
Parties may submit documents as exhibits.
b.
DEED must provide a requesting party a copy of the documents to be introduced as department exhibits.
c.
Subpoenas are available to compel the attendance of witnesses, the production of documents or other exhibits upon a showing of necessity.
d.
Each party must disclose the names of all witnesses the party intends to call at the hearing and identify any written documents the party intends to introduce at the hearing.
e.
Each party must follow the “telephone hearing” instructions.

3. Who Should Attend the Hearing

a.
Those individuals with first hand knowledge of the circumstances leading to the applicant’s separation from employment.  This will often include the applicant’s supervisor and a human resources employee, but may also include other witnesses such as other members of management or co-workers.  

b.
The parties may choose to hire legal counsel to represent them at the hearing.  This is each party’s choice. 

4. During the Hearing
a.
Each party may present and examine witnesses and offer their own documents or other exhibits.  Opposing parties have the right to examine witnesses, object to exhibits and testimony, and cross-examine the other party’s witnesses.
(1)
The Unemployment Law Judge assists unrepresented parties in the presentation of evidence.  The Unemployment Law Judge must rule upon evidentiary objections on the record.  The Unemployment Law Judge must permit rebuttal testimony.
(2)
The parties may make closing statements.
(3)
The Unemployment Law Judge may receive any evidence which possesses probative value, including hearsay, if is the type of evidence on which reasonable, prudent persons are accustomed to rely in the conduct of their serious affairs.  All testimony is taken under oath.  

(4)
A Unemployment Law Judge may draw adverse inferences from the refusal of a party or witness to testify on the basis of any privilege.  A Unemployment Law Judge shall only use reliable, probative, and substantial evidence as a basis for decision.
(5)
The hearing will be tape recorded. 

(6)
The Unemployment Law Judge will not issue a ruling at the hearing.

5. After the Hearing
a.
The Unemployment Law Judge will make findings of fact and a decision and send those in writing to all parties.  According to DEED, the Judge’s decision generally will be mailed to the parties within 20 days of the hearing.  

b.
The Unemployment Law Judge’s decision is final unless a party appeals by filing a Request for Reconsideration.
C. Request for Reconsideration To the Unemployment Law Judge
1.
The applicant or employer may, within 20 calendar days of the Unemployment Law Judge’s decision, file a Request for Reconsideration with the same Unemployment Law Judge.  
2.
The parties may provide their positions on the request for reconsideration and have the right to obtain a copy of any recorded testimony or exhibits offered at the hearing.

3.
The request for reconsideration is decided by the same Unemployment Law Judge who issued the findings of fact and decision unless the judge;




a.
Is no longer employed by the department;




b.
Is on an extended or indefinite leave;

c.
Has been disqualified from the proceedings on the judge’s own motion; or




d.
Has been removed from the proceedings



4.
After reconsideration, the Judge will issue an order:



a.
Modifying the findings of fact and decision;



b.
Setting aside the findings of fact and decision;



c.
Affirming the findings of fact and decision.
5.
The Judge’s order modifying or affirming the previously issued findings of fact and decision is final and binding unless a party appeals by seeking judicial review with the Minnesota Court of Appeals.
D. Minnesota Court of Appeals

A party may appeal the decision on Request for Reconsideration to the Minnesota Court of Appeals.  Under Minnesota’s UIL, the Minnesota Court of Appeals must hear the case.

E. Minnesota Supreme Court

After the Minnesota Court of Appeals rules, a party may petition the Minnesota Supreme Court for discretionary review of the case.  If the Minnesota Supreme Court denies review, the decision of the Minnesota Court of Appeals is final.  

IV. DECIDING WHETHER TO CONTEST A CLAIM FOR BENEFITS

Almost every employer has received or will receive a notice from DEED indicating that a former employee has filed for unemployment compensation benefits.  Sometimes the employer elects not to contest the employee’s claim only to wish later that it had.  Other times the employer contests the employee’s claim only to wish later that it had not.  An employer’s decision whether to contest an employee’s unemployment compensation claim is a tough yet important one, and requires consideration of several key factors.  Depending on the circumstances, such factors may include one or more of the following:  

A. Setting Up A Defense

Sometimes an employee’s application for unemployment compensation benefits includes allegations that the company engaged in unlawful activity.  For instance, the employee may claim that he or she was subjected to unlawful discrimination or harassment, that the employer violated state and/or federal leave laws, or that the employee is a whistleblower.  In this type of case, employers often choose to respond to the employee’s unemployment compensation claim with the assistance of legal counsel, keeping in mind that the response will form the basis of the employer’s defense to the claim of unlawful activity in any other context.  An aggressive and sound response to the employee’s unemployment benefits claim may serve to deter the employee from pursuing other legal action against the company, or, if the employee pursues such action, establish a helpful record for future litigation.   

1.
Use of Testimony Elsewhere.  Testimony obtained under during the DEED’s appeal hearing may not be used or considered for any purpose, including impeachment, in any non-UIL civil, administrative, or contractual proceeding, except by a local, state, or federal human rights agency with enforcement powers.  Minn. Stat. § 268.105 Subd. 5.

    

2.
No collateral estoppel.  No findings of fact or decision or order issued by an Unemployment Law Judge may be held conclusive or binding or used as evidence in any separate or subsequent action in any other forum, be it contractual, administrative, or judicial, except proceedings provided under the UIL, regardless of whether the action involves the same or related parties or involves the same facts.  Minn. Stat. § 268.105 Subd. 5.

B. Provoking Additional Claims:  “All I Wanted Was My Unemployment Benefits”

Even absent allegations of unlawful activity, when an employee leaves a company there can be hard feelings.  Whether right or wrong, it is common for departing employees to feel that their former employer should assist them in obtaining unemployment compensation benefits, or, at the very least, not contest a claim.  If benefits are granted, the employee may be more likely to put his or her relationship with the former employer to bed and move on.  If, however, the employer contests the employee’s claim, the employee may perceive this as an additional slap in the face and become even more angry at the company.  The company’s opposition to the employee’s claim may be just enough to provoke the employee to make additional claims against the company.  For example, the employee may file a charge of discrimination, make a claim for unpaid overtime, or pursue litigation against the company.  Regardless of the merit of the employee’s underlying claims (or the strength of the employer’s defenses), the employer would be forced to spend time and money responding to such claims.  An employer’s thoughtful and prudent decision not to contest the employee’s unemployment compensation claim may be enough to forestall the employee’s additional claims.
C. Financial Consequences

After the DEED’s Determination of Eligibility concerning an employee’s eligibility for unemployment compensation benefits, both parties have an automatic right to three levels of appeal: (1) appeal to the DEED, (2) Request for Reconsideration, and (3) appeal to the Minnesota Court of Appeals.  This is true even if each appeal is consistently decided against one party. Additionally, after obtaining a ruling from the Minnesota Court of Appeals, each party may petition the Minnesota Supreme Court to hear its case.  Each time an appeal is filed, the employer incurs significant out of pocket costs such as attorneys’ fees (if the company has hired a lawyer), lost employee time, and, depending on where the employer is located, travel expenses.   

That said, while the appeal process can be expensive, the decision not to contest an employee’s claim for unemployment compensation benefits also may have an adverse financial impact on the employer.  As noted above, each time an employee receives unemployment compensation benefits on wages attributed to the employer, the employer receives a hit to its “experience rating.”  An employer’s experience rating determines the employer’s unemployment compensation tax rate.  

D. People Time

In addition to monetary costs, the process of contesting an employee’s unemployment compensation claim can be distracting and a drain on the employer’s human resources.  For instance, the company’s employees may need to spend hours compiling supporting documentation, working with the company’s attorney and/or preparing the appeal papers.  Additionally, employee witnesses may be taken away from their normal duties to prepare for and testify at the appeal hearing.  

E. Protecting the System/The Principle of the Matter  

An employer may choose to contest an employee’s claim for unemployment compensation benefits because it is the right thing to do.  Minnesota’s UIL is in place for individuals who are out of work through no fault of their own, and many think, should not be abused by undeserving employees.  In fact, the UIL provides that it is illegal for an employer to collude with a former employee “for the purpose of assisting the [employee] to receive unemployment benefits fraudulently . . . .”  Minn. Stat. § 268.184.

F. Message to Other Employees

Employees talk with one another and have a general sense of management practices and policies.  Employers should bear this in mind when formulating their approach to unemployment compensation claims.  If an employer often contests such claims, employees may be more likely to file for unemployment compensation benefits only when they have a strong claim for eligibility.  If an employer rarely contests such claims, employees may be more likely to file claims even when they are ineligible for benefits. 
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