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Beginning January 2007, Minnesota’s parenting time statute was modified to include a presumption for the amount of parenting time awarded to the non-custodial parent.  Minn. Stat. § 518.175 subd. 1(e) (2009) establishes that there is a rebuttable presumption that each parent is entitled to receive at least 25% of the parenting time for the child.  

Since 2007, only two appellate cases have addressed the implications of the statutory parenting time presumption.  This tip of the month examines section 518.175 subd. 1(e) and how the Minnesota Court of Appeals interpreted the statute in Dahl v. Dahl, 765 N.W.2d 118 (Minn. App. 2009), and Hagen v. Schirmers, 783 N.W.2d 212 (Minn. App. 2010).  The 25% presumption is important because after Dahl and Hagen, whether establishing parenting time or attempting to modify it, once the presumption has been raised it must be addressed by the district court. 
STATUTORY STANDARD
Section 518.175(1)(e) established a presumption of parenting time in cases involving child custody and how that time is calculated.  The statute states in part:
1) In absence of other evidence, a rebuttable presumption of 25% parenting time exists.
2) Percentage of parenting time may be determined by calculating the number of overnights the child spends with a parent, OR

3) By using a method other than overnights if the parent has significant time on separate days when the child is in parent’s custody but does not stay overnight.

4) Courts may consider age when determining whether a child is with a parent for a significant period of time. 

The statute does not address which party has the burden of raising the presumption or the standard of proof required to overcome the presumption.  These questions are addressed in Dahl and Hagan. 

Dahl v. Dahl
Dahl was the first appellate case to interpret the statutory presumption. Dahl had relatively little to say about the presumption; however, it did interpret the statute to apply to modifications of parenting time and upon remand required the presumption be taken into consideration by the trial court.  

The mother of two minor children was awarded parenting time of one week a year plus an extended summer visit in the party’s divorce.
 The mother made a motion, seven months after the original order, seeking compensatory parenting time and asking the court for 25% parenting time.
 The court never addressed the 25% presumption and granted parenting time considerably less than 25%.
 The mother appealed, arguing that the district court failed to apply the statutory presumption that a parent is entitled to 25% of parenting time under section 518.175 subd. 1(e).

The court acknowledged that there were no appellate decisions applying subdivision 1(e), but held that because subdivision 1(a)
 applies to modifications, then subdivision 1(e) also applies.
 The court remanded and ordered the district court to address the appellant’s motion for modification applying the 25% presumption of subdivision 1(e).
 
Hagen v. Schirmers
Following Dahl, the next case to interpret the statute was Hagen v. Schirmers.  Hagen reiterates the holding in Dahl that the statutory presumption applies to modifications and clarified the scope and application of section 518.175 subd. 1(e) addressing the standard of review to be used by the trial court.
In Hagan, the district court approved the mother’s request to move to California with the four year old child and granted parenting time of 32 days a year to the father.
 Under a prior order, the father had less than 25% of the parenting time, but his parenting time was set to escalate as the child aged.
  The court granted the 32 days of parenting time and did not address the 25% presumption under section 518.175 subd. 1(e).  The father appealed arguing that the court abused its discretion by granting parenting time below the statutory 25% presumption and by granting the mother’s request to move the child to California.
  
The Court held that where the 25% presumption of parenting time is raised and time less than 25% of parenting time is granted, it is reversible error for the court to fail to address the statutory presumption.

In addition, the Court noted that when parenting time falls below the 25% presumption it can be justified by reasons relating to the best interest of the child and to what is feasible under the circumstances of each case.
  Reducing parenting time below the statutory presumption is not necessarily a restriction requiring application Minn. Stat. § 518.175 subd. 5.
 
As was the case in Dahl, section 518.175 1(e) does not exempt application of the presumption in cases where existing parenting was already below the presumptive mark.

Once the rebuttable presumption is raised the court must: 1) determine parenting time with consideration of the presumption; 2) determine the parenting time percentages; 3) make findings that support the court’s determination; and 4) state the basis for departing from the presumption if applicable.
 
The Court also held that electronic communications between a parent and child do not count towards the 25% presumption but can be ordered to alleviate parent-child separation.
   

CONCLUSION:
Both custodial and non-custodial parents must be aware of the presumption under Minn. Stat. § 518.175 subd. 1(e).  For the party receiving parenting time it is imperative they raise the presumption to ensure application by the district court.  If the non-custodial parent raises the presumption, the custodial parent should address how parenting time less than 25% is in the child’s best interest or is not feasible given the situation. Practitioners should remember that district courts are given broad discretion in determining parenting time issues
 and an award of parenting time less than the statutory presumption is not automatically a restriction of parenting time falling under Minn. Stat. §518.175, subd. 5.  
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