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VLN is receiving an increasing number of calls from condominium or townhome owners who are facing foreclosure threats from their Homeowners Associations (HOAs).  The law governing common interest communities and HOAs is complicated, so it is always wise to seek the advice of an expert in complex situations.  This Tip of the Month will provide you with basic information on HOA liens and identify some options and resources for homeowners.  
Types of Liens

HOAs typically have liens on a home from unpaid assessments and other fees, by virtue of either the law or the declaration and other governing documents that established the HOA.  When a homeowner purchases a condominium, townhome, or single-family home that is part of a common interest community, subject to limited exceptions, the homeowner is entitled to receive a disclosure statement or resale disclosure statement that includes all of these terms and conditions.  Many homeowners will not be aware of the fact that if they fail to pay regular or special assessments or other fees, the HOA has powerful enforcement mechanisms.  
Most HOA liens are governed by the Minnesota Common Interest Ownership Act (MCIOA), Minn. Stat. § 515B.3-116
.  HOA liens are junior to: 
(i) liens and encumbrances recorded before the declaration, 
(ii) the first mortgage, 
(iii) liens for real estate taxes and governmental assessments, and 
(iv) any master association lien if the common interest community is part of a master association.  
HOA liens are senior to second mortgages and other security interests such as mechanics liens.
Foreclosure on a Homeowners Association Lien

Foreclosure by Advertisement is specifically authorized by MCIOA, so most HOAs will use this process.  Foreclosure of a HOA lien operates in the same manner as mortgage foreclosures (Minn. Stat. ch. 580), except that attorney fees are governed by MCIOA.  There is usually a sheriff’s sale followed by a six month redemption period.  It is unclear whether a homeowner can take advantage of Minn. Stat. § 580.07, subd. 2, and postpone the sheriff’s sale by five months (shortening the redemption period to five weeks).  A homeowner likely to be able to pay off all arrears within that five-month window might want to try this, but it is untested in this context.
HOAs not subject to MCIOA can only foreclose by advertisement if their governing documents specifically authorize this type of foreclosure.  Courts have required some precision in language.
 
Foreclosure by Action is available to any HOA (Minn. Stat. ch. 581).  A HOA may be hesitant to do this since it will have to pay court costs.  However, the advantage to the HOA is it can then obtain a personal judgment against the homeowner and use collections methods such as garnishment to satisfy the debt.  HOAs can alternatively seek personal judgments in conciliation or district court without foreclosing.  This will allow them to garnish the homeowners.
Options for Clients
If the HOA is the successful purchaser at the sheriff’s sale and there is no redemption, the HOA takes the property subject to the first mortgage.  HOAs may be receptive to settlement offers, since the amount owned for assessments probably pales in comparison to the amount owed on the mortgage and the expense of selling the unit.
Settlement.  This might take the form of a payment plan or a reduction in the amount due each month.  HOAs are made up of and governed by fellow property owners who would be responsible for the balance of assessment fees, so HOAs might be hesitant to lower one owner’s payments.  A common response to a homeowner’s request for relief is that everyone else has been paying assessments and fees despite the difficult economic times, so “why should this homeowner get a break”?
Money to Pay Arrears.  Clients should speak with a reputable nonprofit foreclosure prevention counselor as soon as possible.  Clients can find a reputable, free counselor by contacting the Minnesota Home Ownership Center at http://www.hocmn.org/en/foreclosurePrevention-map.cfm or 651-659-9336.  Certain federal and state dollars can be used to pay off HOA arrears, so long as the homeowner can afford to pay the assessments going forward.  These funds are meant to be a one-time fix that will allow someone to stay in her home, and cannot be used for ongoing payments.
Another Loan.  Clients can try to get a second mortgage or unsecured loan to pay arrears.  If there is already a second mortgage, see if the second mortgagee will pay off the HOA to avoid foreclosure and add it to the second mortgage principal.  Clients can also call United Way 211 to see if there are any neighborhood organizations that might make a loan for this purpose.
Exit Strategy.  If clients do not have the financial resources to stay in their home long-term, either because of their mortgage, HOA assessments, or both, they should talk to a nonprofit foreclosure prevention counselor to devise an exit strategy that will allow them to get back on their feet most quickly.  Options may include a short sale or deed in lieu of foreclosure.
Bankruptcy.  Clients should be careful before turning to bankruptcy to avoid foreclosure.  HOA liens are secured debts.  This means that in a Chapter 7 filing, even though the debt from the unpaid assessments would be eliminated, the HOA could still foreclose on the unit.  Filing for Chapter 13 would give the client more time to pay off the arrears, but the client would be responsible for this payment plan in addition to the normal monthly assessments.  Chapter 13 only presents a workable option for clients who need extra time to make up arrears but who have enough income to cover the normal payments (mortgage and HOA assessments) plus extra payments to the trustee.
� MCIOA applies to common interest communities formed on or after June 1, 1994, and, to a limited extent, condominiums formed under the Uniform Condominium Act between August 1, 1980 and June 1, 1994.  Other planned communities formed before June 1, 1994 that have not opted in to MCIOA are governed solely by their governing documents. 


� In the Matter of the Petition of Option One Mortgage Corporation Regarding Certificate of Title No. 1110609 (A06-764) (finding the contract ambiguous when it mentioned both the right to “bring an action” and a “power of sale,” and construing the language against the drafting party (HOA), which rendered the foreclosure by advertisement ineffective).





